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Court of Appeals of the District of Columbia. 


No. 3740. 

The Butterick Company, Appellant, 

vs. 

Federal Trade Commission. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 38108. 

The Butterick Company, Plaintiff, 

vs. 

Federal Trade Commission, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Bill of Complaint. 

Filed July 29, 1920. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 38108. 

The Butterick Company, Plaintiff, 

against 

Federal Trade Commission, Defendant. 

To the Supreme Court of the District of Columbia: 

1. The plaintiff, The Butterick Company, is a corporation organ¬ 
ized and existing under and by virtue of the laws of the State of New 
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2 THE BtTTTERICK 00. VS. FEDERAL TRADE COMMISSION. 

York and has its principal office in the City, County and State of 
New York, and is a citizen and resident of said State. 

2. The defendant, the Federal Trade Commission, is a body 
corporate organized and existing under and by virtue of an Act of 
Congress of the United States entitled “An Act To create a Federal 
Trade Commission, to define its powers and duties and for other 
purposes” approved September 26, 1914, hereinafter referred to as 
the Federal Trade Commission Act, and has its principal office in 
and is a resident of the District of Columbia. 

3. The said defendant on or about March 24, 1919, issued a com¬ 
plaint, a copy of which is hereto attached, marked “Exhibit A” and 
by reference made a part hereof with the same force and effect as 
if set forth herein in full, in which complaint said defendant charged 
the plaintiff, together with the Butterick Publishing Company, 
Federal Publishing Company, Standard Fashion Company and 

New Idea Pattern Company, in the first count, with the viola- 
2 tion of Section 5 of the aforesaid Act of Congress, and in the 
second count with the violation of Section 3 of the Act of 
Congress approved October 15, 1914, commonly known as the “Clay¬ 
ton Act.” 

4. The said defendant in issuing the aforesaid complaint and re¬ 
quiring the plaintiff and the other respondents therein named, 
within thirty (30) days after service of said complaint to 
file with the Commission an answer in conformity with 
Rule 3 of the Rules of Practice of the Commission, pre¬ 
tended to be acting under and pursuant to the terms of the 
aforesaid Federal Trade Commission Act, and to derive its authority 
to require the plaintiff and the other respondents named in said 
complaint, to file such answers solely and exclusively from said Act 
and especially from Section 5, which reads in part as follows, to 
wit: 

“Sec. 5. That unfair methods of competition in commerce are 
hereby declared unlawful. 

******* 

Whenever the commission shall have reason to believe that any 
such person, partnership or corporation has been or is using any un¬ 
fair method of competition in commerce, and if it shall appear to 
the commission that a proceeding by it in respect thereof would be 
to the interest of the public, it shall issue and serve upon such 
person, partnership, or corporation a complaint stating its charges in 
that respect and containing a notice of a hearing upon a day and 
at a place therein fixed at least thirty days after the service of said 
complaint. The person, partnership, or corporation so complained 
of shall have the right to appear at the place and time so fixed and 
show cause why an order should not be entered by the commission 
requiring such person, partnership, or corporation to cease and 
desist from the violation of the law so charged in said complaint. 
Any person, partnership or corporation may make application, and 
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upon good cause shown may be allowed by the commis- 

3 sion to intervene and appear in said proceeding by coun¬ 
sel or in person. The testimony in any such pro¬ 
ceeding shall be reduced to writing and tiled in the ottice 
of the commission. If upon such hearing the commission 
shall be of the opinion that the method of competition in ques¬ 
tion is prohibited by this Act, it shall make a report in writing in 
which it shall state its findings as to the facts, and shall issue and 
cause to be served on such person, partnership, or corporation an order 
requiring such person, partnership, or corporation to cease and desist 
from using such method of competition.” 

Under the Clayton Act the proceeding can be brought only in the 
judicial district of which the respondent is an inhabitant, or wherever 
it may be found. This proceeding was not so brought. 

o. The plaintiff and the other respondents named in the foregoing 
complaint filed their answers to said complaint within due time. A 
copy of the answer of the plaintiff is hereto annexed marked “Exhibit 
B" and by reference made a part hereof with the same force and 
effect as if set forth herein in full. The answer of the respondent, 
Federal Publishing Company, was substantially the same as that of 
the plaintiff ; and the answers of the other respondents, Butterick 
Publishing Company, Standard Fashion Company and New Idea 
Pattern Company, after denying the allegations of the complaint, al¬ 
leged that there was no combination between the respondents and set 
out the facts as to the manner of doing business by said three named 
respondents showing that they did not employ unfair methods of 
competition in commerce or at all and did not violate the provisions 
of Section 3 of the Clayton Act. 

6. On or about January 29, 1920, said defendant without notice 
to the plaintiff or any of the other respondents named in said 
complaint, made an order joining the proceeding against the plain¬ 
tiff and the other respondents named in the complaint aforesaid with 
a proceeding brought by the defendant against the Pictorial Review 

Company for the purpose of taking testimony; and on or 

4 about January 31, 1920, gave notice to the plaintiff and the 
other respondents named in the complaint aforesaid, that the 

taking of testimony in support of the complaint of the defendant in 
said proceedings, would commence at the City of New York, State of 
New York, on February 9, 1920. 

7. The plaintiff and the other respondents named in the afore¬ 
said complaint gave notice of motions to vacate the said order of 
joinder and to sever the proceedings as to the several respondents 
named in the said complaint, and on March 4, 1920, an order w T as 
made by the defendant setting said motions down for hearing on 
March 9, 1920. Thereafter, and on March 16, 1920, defendant made 
an order vacating and setting aside the said order of joinder; dis¬ 
missing said proceedings so far as they affected the Butterick Com¬ 
pany and Federal Publishing Company, and on the defendant’s 
own motion dismissing the second count or cause of action contained 
in said complaint and severing the said proceeding as to the re¬ 
spondents, tlie Butterick Publishing Company, Standard Fashion 
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Company and New Idea Pattern Company, and directing that the 
three several proceedings proceed at the same time against the said 
three respondents, but severally. 

8. Thereafter the defendant proceeded to take testimony and upon 
the opening of the hearing made a motion to amend the said com¬ 
plaint, by substantially restoring the said count which had 
been dismissed as aforesaid. The plaintiff and the other respondents 
objected to the proposed amendment and a hearing was had before 
the defendant upon the said objection, and on March 30, 1920, said 
defendant made an order purporting to vacate and set aside the order 

of March 16, 1920 aforesaid, vacating the order of joinder 

5 aforesaid and severing the said proceeding as to all of the re¬ 
spondents, and directing that as so severed the proceeding pro¬ 
ceed at the same time against the respondents but severally. The 
plaintiff and the other respondents claimed that the said order of the 
defendant of March 30, 1920, was without jurisdiction and a hear¬ 
ing was had upon the said objection, and on April 7, 1920, the de¬ 
fendant made an order dismissing the pending complaint against the 
said respondents and each and all of them without prejudice to the 
right of the Commission to issue another complaint as the Commis¬ 
sion may elect. 

9. And on or about May 24, 1920, said defendant served upon 
the plaintiff, the Butterick Publishing Company, Federal Publishing 
Company, Standard Fashion Company, New Idea Pattern Company 
and Designer Publishing Company, another complaint, a copy of 
which is hereto attached, marked “Exhibit C,” and by reference 
made a part hereof with the same force and effect as if set forth herein 
in full. 

10. Said defendant in issuing the complaint, “Exhibit C,” pre¬ 
tended to be acting under and pursuant to the terms of the Federal 
Trade Commission Act and to derive its authority to require the 
plaintiff and the other respondents named in said complaint, “Ex¬ 
hibit C v to file answers thereto solely and exclusively from said Act 
and especially from Section 5 thereof, hereinbefore quoted. 

11. The plaintiff in due time filed its answer to said complaint, 
“Exhibit C,” a copy thereof is -hereto attached marked “Exhibit 
D’’ and by reference made a part hereof with the same force and 
effect as if set forth herein in full (the same being included in the 

verification of this bill of complaint). The other respondents 

6 named in the complaint Exhibit “C,” except the Standard 
Fashion Company and the New Idea Pattern Company which 

had been consolidated into the Designer Publishing Company, Inc., 
designated in said complaint as Designer Publishing Company and 
had ceased to do business prior to the institution of said proceeding, 
also filed answers to said complaint, Exhibit “C”; that of the Federal 
Publishing Company being substantially identical to that of the 
plaintiff, and that of The Butterick Publishing Company and the 
Designer Publishing Company, Inc., setting out in detail the facts as 
to their manner of doing business from which it appeared that the 
sole question involved in said proceeding was whether the admitted 
facts that said respondents insisted on the observance of the terms of 
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their contracts constituted unfair methods of competition in com¬ 
merce. 

12. On or about July 16, 1920, said defendant served notice upon 
the plaintiff and the other respondents named in the complaint, Ex¬ 
hibit “C” that it would begin the taking of testimony in support of 
said complaint at the offices of the Federal Trade Commission in the 
City of Washington on July 26th, 1920, at 10:30 o’clock A. M. 
When the answers of the several respondents in the complaint, 
Exhibit “C” were filed, a request was made of the Chief Counsel 
for the defendant, that he consider the answers and if necessary re¬ 
quest a Commissioner or Commissioners to consider them, with 
a view of determining whether the public interest required further 
proceeding. On receiving the notice to take testimony a further 
written request was made of said Counsel and of the Commission that 
the answers be examined to determine whether any question of fact 
remained as to which testimony should be taken, or whether 
7 the sole question remaining was a question of law as to which 
the Commission had no jurisdiction, and in view of the 
notice to take testimony an early response was requested. On 
July 20, 1920, no answer having been received, the defendant was 
communicated with and the plaintiff’s counsel were advised that no 
action had been taken. Thereupon notices of motion returnable at 
10:30 A. M., July 26, 1920, were served to dismiss the complaint, 
Exhibit “C,” as to respondents, Butterick Company, and Fed¬ 
eral Publishing Company, on the ground that they were not 
transacting business within the meaning of the Federal Trade Com¬ 
mission Act, and that the complaint did not state facts sufficient to 
constitute a cause of action; to dismiss the proceeding as to the 
respondents, Standard Fashion Company and New Idea Pattern Com¬ 
pany, on the ground that they had been consolidated into the 
Designer Publishing Company, Inc., and had ceased to do business 
prior to the institution of the proceeding, and on the ground that the 
complaint fails to state facts sufficient to constitute a cause of action, 
and to sever the proceeding as to the respondents, the Butterick Pub¬ 
lishing Company and the Designer Publishing Company, Inc., or to 
dismiss as to them on the ground that the complaint failed to state 
facts sufficient to constitute a cause of action. These motions come 


on to be heard before the Commission on July 28, 1920. 

13. The plaintiff claims and shows that said defendant, the Federal 
Trade Commission, has no authority, power or jurisdiction to 
prosecute the proceeding instituted by the complaint, Exhibit “C,” 
and that the plaintiff is not required by law to submit to the ex¬ 
amination into its affairs by said defendant which is proposed 

8 under the said complaint for the reasons hereinafter set 
forth. 

14. The said defendant, the Federal Trade Commission, is an 
administrative body created by statute and is without power or 
authority after once dismissing a proceeding charging the plaintiff 
with unfair competition under Section 5 of the Federal Trade Com¬ 
mission Act and with violating Section 3 of the Clayton Act to 
institute a new proceeding against the plaintiff making the same 
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charges without alleging or there being any new facts to sustain said 
charges. 

15. Plaintiff is not engaged in business, and on information and 
belief no complaint has been filed by any person claiming to be a 
customer of the plaintiff before the said defendant, nor has any 
charge or suggestion been made by any such customer that the 
plaintiff is or may be guilty of unfair methods of competition or 
has in any way violated any of the provisions of said Federal Trade 
Commission Act or any of the so-called anti-trust laws of the United 
States, including the Act entitled ‘‘An Act to protect trade and Com¬ 
merce Against Unlawful Restraints and Monopolies’’ approved July 
2, 1890, commonlv known as the Sherman Law, and the Act en¬ 
titled “An Act to Supplement Existing Laws Against Unlawful Re¬ 
straints and Monopolies and for Other Purposes” approved October 
15, 1914, commonly known as the Clayton Act. 

The effect of the prosecution of the said proceeding under the 
said complaint against the plaintiff will not throw any light or 
have any bearing on any possible violation of any of the Acts afore¬ 
said. 

16. The complainant alleges that the Butterick Company owns all 
the stock of the Federal Publishing Company and the Federal Pub¬ 
lishing Company owns all the stock of the Butterick Publishing 

Company; but there is no allegation said companies or any 

9 of them have common directors or officers. 

17. The plaintiff does not make any patterns, and there is 
no claim or allegation in the complaint that the plaintiff’s patterns 
are a natural monopoly or that other patterns supplying the place 
of plaintiff’s are not readily obtainable, or that plaintiff s patterns 
are not readily obtainable at fair prices. 

18. The plaintiff will be subjected to substantial and unnecessary 
expense and loss in defending the said proceeding and in the pub¬ 
lication of the fact that such a proceeding has been brought and is 
being prosecuted against the plaintiff and the use which will be 
made of said proceeding against the plaintiff as long as the said 
proceeding is pending. 

19. The plaintiff has no adequate remedy at law’ in the premises 
and is remediless except in equity and that only by the interposi¬ 
tion of this court of equity and the granting of an injunction against 
the further proceeding by the said defendant, the Federal Trade 
Commission, under the said complaint, Exhibit “C”, can the plain¬ 
tiff secure the relief to which it is entitled in the premises and pro¬ 
tection from the great and irreparable wrongs threatened bv the said 
defendant. 

Wherefore the plaintiff prays that, upon the filing of this bill, a 
temporary or interlocutory order may be entered herein restraining 
said defendant, the Federal Trade Commission, its members, agents, 
assistants, deputies and employees from proceeding further under 
the said complaint, Exhibit “C”, and that upon the final hearing 
of this cause, a decree may be entered herein directing the 

10 said defendant, the Federal Trade Commission, to dismiss the 
said complaint, Exhibit “C”, and all proceedings thereunder 
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perpetually enjoining further proceedings under the said complaint 
and perpetually enjoining the said commission, its members, agents, 
assistants, deputies, employes, servants and representatives from 
further proceeding under the said complaint. 

And the plaintiff further prays that such other and further re¬ 
lief he granted in the premises as equity and justice may require. 

And the plaintiff further prays that a writ of subpoena of the 
United States of America may issue directed to said Federal Trade 
Commission, commanding said Commission on a certain day and 
under a certain penalty, therein to be specified, personally to be and 
appear before this Honorable Court and then and there full, true and 
complete answer to make to all and singular the matters aforesaid, 
but not under oath (answer under oath being hereby expressly 
waived) and to stand to and abide by such order and decree herein 
as to your Honors shall seem meet and agreeable to equity and good 
conscience. 

THE BUTTERICK CO., 

By JAMES F. BIRMINGHAM, 

Vice President. 

NOBLE, MORGAN & SCAMMELL, 

A ttorneys for the Plaintiff. 

HERBERT NOBLE, 

JAMES B. SHEEHAN, and 

HARTWELL P. HEATH, 

Of Counsel. 

11 State of New York, 

County of New York, ss: 

On this 27th day of July, 1920, before me personally appeared 
James F. Birmingham, the Vice-President of the above named 
plaintiff, who made solemn oath that he had read the foregoing 
bill of complaint subscribed by him, and knows the contents thereof 
and that the same is true of his own knowledge, except as to the 
matters therein stated on information and belief, and that as to 
those matters he believes ot to be true. 

JAMES F. BIRMINGHAM. 

Sworn to before me this 27th day of July, 1920. 

[Notarial Seal.] *A. P. SCHOEN, 

Notary Public, No. 75, New York County. 
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United States of America, ss: 

Before Federal Trade Commission. 

At a Regular Session of the Federal Trade Commission Held at Its 
Office, in the Citv of Washington, D. C., on the 24th Day of March, 
A. D. 1919. 

Present: 

William B. Colver, 

Chairman; 

John Franklin F tort, 

Victor Murdock, 

Huston Thompson, 

Commissioners. 

1 Docket No. 265. 

Federal Trade Commission 
vs. 

Butterick Company, Federal Publishing Company, Standard 
Fashion Company, Butterick Publishing Company, and New Idea 
Pattern Company. 

Complaint in the Matter of the Alleged Violation of Section 5 of an 
Act of Congress Approved September 26, 1914, and of Section 3 of 
an Act of Congress Approved October 15, 1914. 

I. 

The Federal Trade Commission having reason to believe from a 
preliminary investigation made by it, that the Butterick Company, 
the Federal Publishing Company, the Standard Fashion Company, 
the Butterick Publishing Company, and the New Idea Pattern Com¬ 
pany, hereinafter referred to as the respondents, have been and now 
are using unfair methods of competition in interstate commerce in 
violation of the provisions of Section 5 of an Act of Congress, ap¬ 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other pur¬ 
poses,” and it appearing that a proceeding by it in respect thereof 
would be to the interest of the public, issues this complaint stating 
its charges in that respect upon information and belief as follows: 

Paragraph One. That the respondents, the Butterick Company, 
Federal Publishing Company, Butterick Publishing Company, 
Standard Fashion Company and New Idea Pattern Company, and 
each of them, are corporations organized and existing under the laws 
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of the State of New York, and that each of said corporations has its 
principal office and place of business in the City of New York, in 
the State of New York; that for more than a year last past the re¬ 
spondents, Butterick Company and Federal Publishing Company 
through respondents, Butterick Publishing Company, Standard 
Fashion Company and New Idea Pattern Company, have been en¬ 
gaged and are now engaged at said city in the business of manufac¬ 
turing paper dress patterns for all kinds of garments worn by women 
and children, in publishing periodicals and catalogues describing 
garments made from the patterns aforesaid, and in the sale and ship¬ 
ment of such patterns, periodicals and catalogues to persons and cor¬ 
porations in other states of the United States and in the District of 
Columbia, in direct competition with other persons and corporations 
similarly engaged. 

13 Paragraph Two. That since the year 1900 all of the shares 

of capital stock issued by respondents, Butterick Publishing 
Company and Standard Fashion Company, have been owned and 
controlled by respondent, Federal Publishing Company and now 
are so owned and controlled; that since the year 1902 all of the 
shares of capital stock issued by respondents, New Idea Pattern Com¬ 
pany and Federal Publishing Company have been owned and con¬ 
trolled by respondent, Butterick Company, and now are so owned and 
controlled; that respondents, Butterick Publishing Company, Stand 
ard Fashion Company and New Idea Pattern Company, are actively 
engaged in the business of manufacturing and selling patterns in 
commerce as aforesaid, and in the course of such business, are oper¬ 
ated, directed and controlled by respondents, Federal Publishing 
Company and Butterick Company as subsidiaries thereof; that re¬ 
spondents, Federal Publishing Company and Butterick Company, 
were organized and exist for the sole purpose of holding the stock of 
said other respondents and of operating, directing and controlling 
said other respondents as subsidiaries in the manner aforesaid. 

Paragraph Three. That the business of manufacturing and selling 
paper dress patterns for garments worn by women and children, con¬ 
stitutes a large and important branch of commerce among the states 
of the United States; that such patterns are peculiarly adapted to dis¬ 
tribution to the purchasing public through the medium of retail dry 
goods stores, and that substantially the entire output of such patterns 
in the United States is so distributed; that said patterns are carried 
as staple articles of trade in upwards of fifty thousand retail dry 
goods stores in the United States; that numerous persons and cor¬ 
porations are engaged in the manufacture and sale of such patterns 
in competition with respondents. 

Paragraph Four. That in the course of their business and for 
more than a year last past respondents have maintained a practice of 
prescribing the price at which all patterns manufactured bv respond¬ 
ents must be resold by retail dealers to the purchasing public; that in 
pursuance of said practice respondents have entered into contracts 
with approximately twenty thousand retail dry goods dealers 
throughout the United States for the sale to said dealers of paper 

2—3740a 
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dress patterns upon the express condition, agreement and under¬ 
standing in each contract that the dealer named therein shall resell 
such patterns only at the labeled price thereof prescribed by respond¬ 
ents as aforesaid; that the effect produced by respondents’ said prac¬ 
tice of prescribing and maintaining resale prices is to secure to re¬ 
spondents the trade of retail dealers and to enlist the active co-op¬ 
eration of such dealers in enlarging the sale of patterns manufac¬ 
tured by respondents; that the further effect of respondents’ said 
practice is to eliminate competition in prices among dealers who sell 
respondents’ patterns and to deprive such dealers of the power to de¬ 
termine the resale price of said patterns; that for the purpose of com¬ 
pelling dealers to maintain and observe the prescribed prices afore¬ 
said, respondents for more than a year last past have refused and now 
refuse to sell patterns to dealers who will not agree to conform to said 
resale prices prescribed by respondents. 

14 II. 

The Federal Trade Commission having reason to believe, from a 
preliminary investigation made by it, that the Butterick Company, 
the Federal Publishing Company, the Standard Fashion Company, 
the Butterick Publishing Company and the New Idea Pattern Com¬ 
pany hereinafter referred to as the respondents, have been and now 
are violating the provisions of Section 3 of an Act of Congress, ap¬ 
proved October 15, 1914, entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur¬ 
poses,” issues this complaint, stating its charges in that respect on 
information and belief as follows: 

Paragraph One. That the respondents, Butterick Company, Fed¬ 
eral Publishing Company, Butterick Publishing Company, Standard 
Fashion Company and New Idea Pattern Company, and each of 
them, are corporations, organized and existing under the laws of 
the State of New York, and that each of said corporations has its 
principal office and place of business in the City of New York, in 
the State of New York; that for more than a year last past the re¬ 
spondents, Butterick Company and Federal Publishing Company 
through respondents, Butterick Publishing Company, Standard 
Fashion Company and New Idea Pattern Company, have been en¬ 
gaged, and now are engaged in said city in the business of manu¬ 
facturing paper dress patterns for all kinds of garments worn by 
women and children, in publishing periodicals and catalogues de¬ 
scribing garments made from the patterns aforesaid, and in the 
sale and shipment of such patterns, periodicals and catalogues to 
persons and corporations in other states of the United States 
and in the District of Columbia, in direct competition with other 
persons and corporations similarly engaged. 

Paragraph Two. That since the year 1900 all of the shares of 
capital stock issued by respondents, Butterick Publishing Company 
and Standard Fashion Company, have been owned and controlled 
by respondent, Federal Publishing Company and now are so owned 
and controlled; that since the year 1902 all of the shares of capital 
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stock issued by respondents, New Idea Pattern Company and Fed¬ 
eral Publishing Company have been owned and controlled by re¬ 
spondent, Butterick Company and now are so owned and controlled; 
that respondents Butterick Publishing Company, Standard Fashion 
Company and New Idea Pattern Company, are actively engaged in 
the business of manufacturing and selling patterns in commerce as 
aforesaid, and in the course of such business, are operated directed 
and controlled by respondents, Federal Publishing Company and 
Butterick Company as subsidiaries thereof; that respondents, Fed¬ 
eral Publishing Company and Butterick Company, were organized 
and exist for the sole purpose of holding the stock of said other re¬ 
spondents and of operating, directing and controlling said other re 
spondents as subsidiaries in the manner aforesaid. 

Paragraph Three. That the business of manufacturing and sell¬ 
ing paper dress patterns for garments worn by women and children, 
constitutes a large and important branch of commerce among the 
states of the United States; that such patterns are peculiarly adapted 
to distribution to the purchasing public through the medium of 
retail dry goods stores and that substantially the entire output of 
such patterns in the United States is so distributed; that said pat¬ 
terns are carried as staple articles of trade in upwards of fifty thou¬ 
sand retail dry goods stores in the United States; that numerous 
persons and corporations are engaged in the manufacture and sale 
of such patterns in competition with respondents. 

15 Paragraph Four. That for more than a year last past, re¬ 

spondents, in the course of their business aforesaid, have 
adopted and maintained a practice of selling paper dress patterns 
for garments worn by women and children, to retail dealers only 
on condition that such dealers refrain from selling patterns manu¬ 
factured by any competitor of respondents; that in the course of 
said practice respondents have entered into contracts with approxi¬ 
mately twenty thousand retail dry goods dealers for the sale to said 
dealers of paper dress patterns together with periodical matter per¬ 
taining thereto, for resale within the United States, at prices, in 
quantities and for periods therein specified, upon the express con¬ 
dition, agreement and understanding, in each contract, that the 
dealer named therein shall not deal in patterns other than those 
manufactured bv one of the respondents therein named; that in 
numerous instances retail dealers have attempted to deal in patterns 
other than those manufactured by respondent in disregard of the 
condition, agreement and understanding aforesaid, and that re¬ 
spondents, for the purpose of compelling performance thereof, have 
threatened to furnish no more patterns to such dealers under exist¬ 
ing contracts and to institute legal proceedings against such dealers 
to enforce performance thereof, and for the payment of damages; 
and that respondents in numerous instances have carried out such 
threats by actually ceasing to furnish patterns and by so insti¬ 
tuting legal proceedings for the purposes aforesaid; that the said 
dealers who have contracted with the respondents for the purchase 
of patterns on the condition, agreement and understanding afore¬ 
said, constitute a large proportion of the total number of retail dry 
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poods dealers in the United States, and include in many' cities and 
towns each and all of such dealers; that the condition, agreement 
and understanding in the contracts aforesaid, has the effect of ex¬ 
cluding and debarring competitors of the respondents from access 
to a large proportion of the retad dry goods trade in the United 
States, and of preventing said competitors from selling, or offering 
for sale, to a large proportion of the purchasing public, patterns 
manufactured by them in competition with the respondents, and 
of restraining, hindering and embarrassing such competitors in 
marketing their patterns in commerce, and of lessening competition 
therein. 

Therefore, notice is hereby given you, the said respondents, and 
each of you, that the charges of this complaint will be heard by 
the Federal Trade Commission at its office, 15th and K Streets, 
N. W., in the City of Washington, D. C., on the 13th day of May, 
A. I)., 1919, at 10.30 o’clock in the forenoon of that day, or as soon 
thereafter as the same may be reached, at which time and place you 
shall have the right to appear and show cause why an order should 
not be entered by the Federal Trade Commission requiring you to 
cease and desist from the violations of law charged in this com¬ 
plaint. 

And you will further take notice that within thirty (30) days 
after the service of this complaint, you are required to file with 
the Commission an answer in conformity with Rule III of the Rules 
of Practice before the Commission. 

lb 1° witness whereof, the Federal Trade Commission has 

caused this complaint to be issued, signed by its Secretary, 
and its official seal to be affixed hereto at the City of Washington, 
D. C., this 24th day of March, A. D. 1919. 

Bv the Commission. 

[seal.] (Signed) LEONIDAS L. BRACKEN, 

Secretary. 

(Signed) JOHN WALSH, 

Chief Counsel for the Commission. 
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17 Exhibit B. 

United States of America: 

Before Federal Trade Commission. 

No. 265. 

Federal Trade Commission 
v. 

Butterick Company, Federal Publishing Company, Standard 
Fashion Company, Butterick Publishing Company, and New Idea 
Pattern Company. 

Answer of the Butterick Company. 

The Butterick Company, above named, answering the complaint of 
the Federal Trade Commission, by Noble, Morgan & Seammell and 
James B. Sheehan, its attorneys, respectfully shows: 


I. 

Paragraph One. This respondent denies each and every allegation 
with respect to this respondent contained in Paragraph One of the 
first alleged charge, in so far as the said alleged allegations purport to 
charge any of the matters and things contained in said paragraph 
against this respondent, except that it admits that this respondent is 
a corporation organized and existing under the laws of the State of 
New York, with its principal office and place of business in the 
City of New York; and this respondent denies that for more 
18 than a year last past the respondents, The Butterick Company 
and The Federal Publishing Company, through respondents, 
The Butterick Publishing Company, The Standard Fashion Com¬ 
pany and The New Idea Pattern Company, have been engaged and 
now are engaged in said city in the business of manufacturing paper 
dress patterns for all kinds of garments worn by women and children, 
in publishing periodicals and catalogues describing garments made 
from the patterns aforesaid, and in the sale and shipment of such pat¬ 
terns, periodicals and catalogues to persons and corporations in other 
states of the United States and in the District of Columbia, in direct 
competition with other persons and corporations similarly engaged. 

Paragraph Two. This respondent admits that since the year 1900, 
all or practically all of the shares of capital stock issued by the re¬ 
spondents, The Butterick Publishing Company and The Standard 
Fashion Company, have been owned by the respondent, The Federal 
Publishing Company, and are now so owned; that since the year 
1902 all or practically all of the shares of capital stock issued by the 
respondents, The New Idea Pattern Company and The Federal Pub¬ 
lishing Company, have been owned by respondent, The Butterick 
Company, and are now so owned, and that respondents, The But¬ 
terick Publishing Company, The Standard Fashion Company and 
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The New Idea Pattern Company, are actively engaged in the business 
of manufacturing and selling patterns in commerce; and this re¬ 
spondent denies each and every other allegation contained in Para¬ 
graph Two of the first alleged charge. 


19 Paragraph Three. This respondent denies each and every 
allegation with respect to this respondent contained in Para¬ 
graph Three of said first charge, in so far as said allegations purport 
to charge any of the matters and things contained in said paragraph 
against this respondent. 

Paragraph Four. This respondent denies each and every allegation 
contained in Paragraph Four of said first charge. 

Paragraph Five. This respondent denies that for more than a year 
last past or at any other time this respondent and/or the respondent, 
The Federal Publishing Company, transacted any business of the 
kind described in the said first charge; and alleges that the Federal 
Trade Commission, the complainant herein, is a subdivision of and 
an integral part of the Government of the United States of America; 
that in an equity suit brought in the District Court of the United 
States in and for the Southern District of New York, by this respond¬ 
ent against the said United Statets of America, it was decided and ad¬ 
judicated, among other things, that this respondent was not and had 
not been transacting business through any of the other respondents 
named in the complaint herein, as appears by the judgment filed in 
said equity suit in the office of the Clerk of said District Court for 
the Southern District of New York on the 8th day of July, 1917; 
that the said United States of America appealed from said judgment 
to the Supreme Court of the United States, and subsequently as the 
said appeal was about to be argued in said Supreme Court, the said 
United States of America withdrew said appeal, making the judg¬ 
ment of the said District Court final and conclusive upon 

20 the said United States of America; that in another equity suit 
brought in said District Court of the United States in and for 

the Southern District of New York by the respondent, The Federal 
Publishing Company, against the said United States of America, it 
was decided and adjudicated, among other things, that said The 
Federal Publishing Company was not and had not been transacting 
business through any of the respondents named in the complaint 
herein, as appears by the judgment filed in said equity suit in the 
office of the Clerk of said District Court of the Southern District of 


New York, on the 7th day of July, 1917; that the said United States 
of America appealed from said judgment to the Supreme Court of 
the United States, and subsequently, as said appeal was about to be 
argued in said Supreme Court, the said United States of America 
withdrew said appeal, making the judgment of the said District Court 
final and conclusive upon said United States of America, and that by 
said judgments and each of them, the matters herein in litigation 
were finally adjudicated and settled; that there has been no change 
in the manner in which this respondent has conducted its affairs in 
the respects litigated in said first mentioned equity suit since the com¬ 
mencement of and decision of said suit in equity; and that the com- 
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plainant herein is estopped and debarred from prosecuting this pro¬ 
ceeding against this respondent. 

Paragraph Six. This respondent alleges that the Federal Trade 
Commission has no jurisdiction over the subject matter of said first 
charge. 

21 II. 

Paragraph One. This respondent denies each and every allegation 
with respect to this respondent contained in Paragraph One of the 
second alleged charge, in so far as the said alleged allegations pur¬ 
port to charge any of the matters and things contained in said 
paragraph against this respondent, except that it admits that this 
respondent is a corporation organized and existing under the laws 
of the State of New York, with its principal office and place of 
business in the City of New York; and this respondent denies 
that for more than a year last past the respondents, The But- 
terick Company and The Federal Publishing Company, through 
respondents, The Butterick Publishing Company, The Standard 
Fashion Company and The New Idea Pattern Company have been 
engaged, and now are engaged in said city in the business of man¬ 
ufacturing paper dress patterns for all kinds of garments worn by 
women and children, in publishing periodicals and catalogues de¬ 
scribing garments made from the patterns aforesaid, and in the sale 
and shipment of such patterns, periodicals and catalogues to per¬ 
sons and corporations in other states of the United States and in 
the District of Columbia, in direct competition with other persons 
and corporations similarly engaged. 

Paragraph Two. This respondent admits that since the year 1900, 
all or practically all of the shares of capital stock issued by the 
respondents, The Butterick Publishing Company and The Standard 
Fashion Company, have been owned by the respondent. The Fed¬ 
eral Publishing Company, and are now so owned; that since 

22 the year 1902 all or practically all of the shares of capital 
stock issued bv the respondents, The New Idea Pattern Com¬ 
pany and The Federal Publishing Company, have been owned by 
respondent, The Butterick Company, and are now so owned, and 
that respondents, The Butterick Publishing Company, The Stand¬ 
ard Fashion Company and The New Idea Pattern Company, are 
actively engaged in the business of manufacturing and selling pat¬ 
terns in commerce; and this respondent denies each and every 
other allegation contained in Paragraph Two of the second alleged 
charge. 

Paragraph Three. This respondent denies each and every alle¬ 
gation with respect to this respondent contained in Paragraph Three 
of said second charge, in so far as said allegations purport to charge 
any of the matters and things contained in said paragraph against 
this respondent. 

Paragraph Four. This respondent denies each and every allega¬ 
tion contained in Paragraph Four of said second charge. 

Paragraph Five. This respondent denies that for more than a 
year last past or at any other time this respondent and/or the re- 
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spondent The Federal Publishing Company transacted any business 
of the kind described in the said charge, or of any other kind; and 
alleges that the Federal Trade Commission, the complainant herein, 
is a subdivision of and an integral part of the Government of the 
United States of America; that in an equity suit brought in the 
District Court of the United States in and for the Southern District 
of New York, bv this respondent against the said United States of 
America, it was decided and adjudicated, among other 
23 things, that this respondent was not and had not been trans¬ 
acting business through any of the other respondents named 
in the complaint herein, as appears by the judgment filed in said 
equity suit in the office of the Clerk of said District Court for the 
Southern District of New York on the 8th day of July, 1917; that 
the said United States of America appealed from said judgment to 


the Supreme Court of the United States, and subsequently as the 
said appeal was about to be argued in said Supreme Court, the said 
United States of America withdrew said appeal, making the judg¬ 
ment of the said District Court final and conclusive upon the said 
United States of America; that in another equity suit brought in 
said District Court of the United States in and for the Southern 
District of New York by the respondent, The Federal Publishing 
Company, against the said United States of America, it was decided 
and adjudicated, among other things, that said The Federal Pub¬ 
lishing Company was not and had not been transacting business 
through any of the respondents named in the complaint herein, as 
appears by the judgment filed in said equity suit in the office of the 
Clerk of said District Court of the Southern District of New York, 
on the 7th day of .lulv, 1917; that the said United States of America 
appealed from said judgment to the Supreme Court of the United 
States, and subsequently, as said appeal was about to be argued in 
said Supreme Court, the said United States of America withdrew 
said appeal, making the judgment of the said District Court final 
and conclusive upon said United States of America, and that by 
said judgments and each of them, the matters herein in litigation 
were finally adjudicated and settled; that there has been no 
24 change in the manner in which this respondent has con¬ 
ducted its affairs in the respects litigated in said first equity 
suit since the commencement of and decision of said suits in equity ; 
and that the complainant herein is estopped and debarred from 
prosecuting this proceeding against this respondent. 

Wherefore, the respondent respectfully prays that it be hence dis¬ 
missed and that the said complaint be dismissed as to it. 

NOBLE, MORGAN SCAMMELL, 
JAMES B. SHEEHAN, 

Attorneys for the Respondent 

The Butterick Company. 

115 Broadway, Borough of Manhattan, New York City. 


CHARLES E. HUGHES, 

Of Counsel. 
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State of New York, 

County of New York, ss: 

J. F. Birmingham being duly sworn, deposes and says: that he 
is the Vice President of the respondent herein, The Butterick Com¬ 
pany, and resides in New York City; that he has read and knows 
the contents of the foregoing answer and that the same is true of 
his own knowledge, except as to the matters therein stated to be al¬ 
leged upon information and belief and that as to those matters he 
believes it to be true. J. F. BIRMINGHAM. 


Sworn to before me this 19th day of June, 1919. 

A. P. SCHOEN, 

Notary Public , No. 75, New York County. 
25 


Exhibit “C.” 

E. C. A.—F. L. T. 

5-1-20. 


United States of America, ss: 

Before Federal Trade Commission. 

At a Regular Session of the Federal Trade Commission, Held at 
Its Office, in the City of Washington, D. C., on the 12th Pay 
of May, A. D. 1920. 

Present: 

Victor Murdock, 

Chairman; 

Huston Thompson, 

William B. Colver, 

Nelson B. Gaskill, 

Jno. Garland Pollard, 

Commissioners. 


Docket No. 594. 

Federal Trade Commission 
vs. 

Butterick Company, Federal Publishing Company, Standard 
Fashion Company, Butterick Publishing Company, New Idea 
Pattern Company, and Designer Publishing Company. 

Complaint in the Matter of the Alleged Violation of Section 5 of 
an Act of Congress Approved September 26, 1914, and of Section 
3 of an Act of Congress Approved October 15, 1914. 

I. 

The Federal Trade Commission having reason to believe from a 
preliminary investigation made by it, that the Butterick Com- 
3—3740a 
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pany, the Federal Publishing Company, the Standard Fashion Com¬ 
pany, the Butterick Publishing Company, the New Idea Pattern 
Company, and Designer Publishing Company, hereinafter referred 
to as the respondents, have been and now are using unfair methods 
of competition in interstate commerce in violation of the provisions 
of Section 5 of an Act of Congress approved September 2b, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes/’ and it appearing 
that a proceeding by it in respect thereof would be to the interest 
of the public, issues this complaint stating its charges in that respect 
upon information and belief as follows: 

Paragraph One. That Butterick Company, Butterick Publishing 
Company, Standard Fashion Company, New Idea Pattern Company 
and Designer Publishing Company are corporations organized and 
existing under the laws of the State of New York; that Designer Pub¬ 
lishing Company is a consolidation of and successor to Standard 
Fashion Company and New Idea Pattern Company; that Federal 
Publishing Company is a corporation organized and existing under 
the laws of the State of New Jersey and that each of said respond¬ 
ents has an office and its principal place of business in New York 
City, N. Y. 

26 Paragraph Two. That Federal Publishing Company owns 
and controls all the issued and outstanding capital stock of 
Butterick Publishing Company and Standard Fashion Company; 
that Butterick Company owns and controls all the issued and out¬ 
standing capital stock of Federal Publishing Company and New 
Idea Pattern Company and likewise owns or controls all the issued 
and outstanding capital stock of Designer Publishing Company; 
that Butterick Publishing Company and Designer Publishing Com¬ 
pany as the consolidation of and successor to Standard Fashion 
Company and New Idea Pattern Company, are each engaged in the 
manufacture and sale in interstate commerce, of paper dress patterns 
of women’s and children’s garments and in the publication and 
distribution in interstate commerce of periodicals and catalogues 
advertising and illustrating such patterns and that in the conduct 
of such business the last named respondents are operated, directed 
and controlled by Federal Publishing Company and Butterick Com¬ 
pany. 

Paragraph Three. That the manufacture and sale of paper patterns 
for women’s and children’s garments is practically dependent upon 
their distribution to the consumer through the medium of retail dry 
goods stores in which such patterns are carried as staple articles of 
trade; that each and all of the respondents are in competition with 
other producers of such patterns, but not with each other, for the 
dry goods stores which act as centers of distribution and for pur¬ 
chasers of such patterns from the stores. 

Paragraph Four. That the sale of paper dress patterns is a valu¬ 
able and important asset to a retail dry goods dealer as it tends to¬ 
wards the sale of the goods from which such patterns are made up 
and to increase the business of the store, particularly when the dress 
patterns are extensively advertised by their manufacturers. 
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Paragraph Five. That one of the practices of respondents is to 
fix a price for the resale of their patterns, in pursuance of which 
they have severally but in common action entered into written con¬ 
tracts with about twenty thousand retail dry goods dealers through¬ 
out the United States, each contract binding the dry goods retailer 
to maintain the resale price, which practice the respondents enforce 
by refusing to sell their patterns to dealers who refuse to enter into 
such contracts. 

Paragraph Six. That another of the practices of respondents is 
to exclude the patterns of their competitors from the dry goods stores 
in which their own patterns are on sale, in pursuance of which they 
have severally but in common action entered into written contracts 
with about twenty thousand retail dry goods dealers throughout the 
United States, each contract binding the dry goods retailer not to 
sell or permit the sale of any competitor's patterns on the premises, 
which practice the respondents enforce by threats to refuse and by 
refusals to sell its patterns to the dry goods retailers who refuse to 
enter into such contracts or he bound thereby, having entered into 
such contracts, and as well by threats of suits and institution of suits 
for damages. 

27 Paragraph Seven: That the use by each and all of said 

respondents severally and in their common action of either 
and both of tlie above mentioned practices is an unfair method of 
competition in commerce within the meaning of Section 5 of an act 
of Congress entitled “An Act to create a Federal Trade Commis¬ 
sion, to define its powers and duties, and for other purposes/’ ap¬ 
proved September 2(5, 1914. 

II. 

The Federal Trade Commission having reason to believe, from a 
preliminary investigation made by it, that the Butterick Company, 
the Federal Publishing Company, the Standard Fashion Company, 
the Butterick Publishing Company, the New Idea Pattern Company, 
and Designer Publishing Company, hereinafter referred to as the 
respondents, have been and now are violating the provisions of Sec¬ 
tion 3 of an Act of Congress approved October 15, 1914, entitled, 
“An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes” issues this complaint, stating 
its charges in that respect on information and belief as follows: 

Paragraph One. That the several recitals of paragraphs 1 to 6 
inclusive are hereby charged as fully and completely as though the 
said several paragraphs were herein repeated verbatim. 

Paragraph Two. That the actions and doings of the said respond¬ 
ents severally and in their common interest, hereinabove referred 
to and recited may be to substantially lessen competition and tend 
to create a monopoly in the line of commerce therein described, con¬ 
trary to the intent and meaning of Section 3 of the Act of Congress 
entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914. 
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Therefore, notice is hereby given you, the said respondents, and 
each of you, that the charges of this complaint will be heard by the 
Federal Trade Commission at its office in the City of Washington, 
D. C., on the 6th day of July, A. D., 1920, at 10:30 o’clock in the 
forenoon of that day, or as soon thereafter as the same may be 
reached, at which time and place you shall have the right to appear 
and show cause why an order should not be entered by the Federal 
Trade Commission requiring you to cease and desist from the viola¬ 
tions of law charged in this complaint. 

And you will further take notice that within thirty (30) days 
after the service of this complaint, you are required to file with the 
Commission, an answer in conformity with Rule III of the Rules of 
Practice before the Commission. 

28 In witness whereof the Federal Trade Commission has 
caused this complaint to be issued, signed by its Secretary, 

and its official seal to be affixed hereto at the City of Washington, 
D. C., this 12th day of May, A. D., 1920. 

By the Commission. 

[seal.] J. P. YODER, 

Secretary. 

CLAUDE R. PORTER, 

Chief Counsel for the Commission. 

29 Exhibit D. 

United States of America: 

Before the Federal Trade Commission. 

Docket No. 594. 

Federal Trade Commission 
v. 

Butterick Company, Federal Publishing Company, Standard 
Fashion Company, Butterick Publishing Company, New Idea Pat¬ 
tern Company, and Designer Publishing Company. 

Answer of the Butterick Company. 

I. 

The Butterick Company, above named, by its attorneys, Noble, 
Morgan and Seammell, and James B. Sheehan, answering the com¬ 
plaint in the above entitled proceeding, and showing cause why an 
order to cease and desist should not be made herein, denies that the 
complainant herein has reason to believe from a preliminary investi¬ 
gation made by it or otherwise, that the Butterick Company, the 
Federal Publishing Company, the Standard Fashion Company, The 
Butterick Publishing Company, the New Idea Pattern Company and 
Designer Publishing Company, and/or any of them jointly or indL 
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vidually, or in combination of any two or more of them, have 
30 been and/or now are using unfair methods of competition 
in interstate commerce in violation of the provision of 
Section 5 of the Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” or otherwise, denies 
that a proceeding by it in respect thereof would be to the interest of 
the public, and: 

Paragraph One. This respondent admits the allegations contained 
in Paragraph One of the first count or charge of the complaint herein, 
except that upon information and belief, it denies that the Standard 
Fashion Company and New Idea Pattern Company are or that either 
of them is doing business as a corporation organized and existing 
under the laws of the State of New York, or otherwise; and avers 
that said corporations were consolidated before the institution of this 
proceeding as The Designer Publishing Company, Inc., and ceased 
thereafter to carry on any business whatever. 

Paragraph Two. This respondent denies each and every allegation 
contained in Paragraph Two of the first count or charge of the said 
complaint, except that this respondent owns all the issued and out¬ 
standing capital stock of the Federal Publishing Company, that the 
respondent, the Butterick Publishing Company, is engaged in the 
manufacture and sale in interstate commerce of paper dress patterns 
of women’s and children’s garments and in the publication and dis¬ 
tribution in interstate commerce of periodicals and catalogues, and 
that the respondent, the Designer Publishing Company, is similarly 
engaged. 


Paragraph Three. This respondent denies each and every 
31 allegation contained in Paragraphs Three, Five, Six and 
Seven of the first count or charge of the complaint herein. 

Paragraph Four. This respondent is a purely stockholding com¬ 
pany, and has never been, and is not now, engaged in interstate com¬ 
merce of any kind; that it has never manufactured a pattern; never 
has sold a pattern; never has published a periodical or catalogue; 
never has sold a periodical or catalogue; has never made a contract 
for the sale of patterns, periodicals or catalogues; has never operated, 
directed or controlled any of the other respondent companies named 
herein, or performed any of the acts charged against it in said com¬ 
plaint. 

Paragraph Five. The Federal Trade Commission, the complain¬ 
ant herein, is a subdivision of and an integral part of the Govern¬ 
ment of the United States of America; that in an equity suit brought 
in the District Court of the United States in and for the Southern 
District of New York, by this respondent against the said United 
States of America, before the consolidation of the Standard Fashion 
Company and the New Idea Pattern Company as the Designer Pub¬ 
lishing Company, Inc., it was decided and adjudicated, among other 
things, that this respondent was not and had not been transacting 
business through any of the respondents named in the complaint 
herein, as appears by the judgment filed in said equity suit in the 
office of the Clerk of said District Court for the Southern District of 
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New York on the 8th day of July, 1917; that the said United States 
of America appealed from said judgment to the Supreme Court of 
the United States, and subsequently as the said appeal was about to be 
argued in said Supreme Court, the said United States of 
32 America withdrew said appeal, making the judgment of the 
said District Court final and conclusive upon the said United 
States of America and its various departments; that in another equity 
suit brought in said District Court of the United States in and for the 
Southern District of New York by the respondent, The Federal Pub¬ 
lishing Company, against the said United States of America before 
said consolidation, it was decided and adjudicated, among other 
things, that said The Federal Publishing Company was not and had 
not been transacting business through any of the respondents named 
in the complaint herein, as appears by the judgment filed in said 
equity suit in the office of the Clerk of said District Court of the 
Southern District of New York, on the 7th dav of July, 1917; that 
the said United States of America appealed from said judgment to 
the Supreme Court of the United States, and subsequently, as said 
appeal was about to be argued in said Supreme Court, the said United 
States of America withdrew said appeal, making the judgment of said 


District Court final and conclusive upon said United States of Amer 


ica and its various departments, and that by said judgments and each 
of them, the matters therein in litigation were finally adjudicated and 
settled; that there has been no change in the manner in which this 


respondent has conducted its affairs in the respects litigated in said 
first mentioned equity suit since the commencement of and decision 


of said suit in equity; and that the complainant herein is estopped 
and debarred from prosecuting this proceeding against this respond¬ 


ent. 


Paragraph Six. That the Federal Trade Commission has no 
33 jurisdiction over this respondent or over the subject matter of 
said first charge against this respondent. 

Paragraph Seven. For further answer in the nature of a plea, 
in abatement to the first count or charge in the complaint herein, 
this respondent alleges that the joinder of the six respondents in one 
proceeding is improper for the reason that the issues are not the 
same as to each, that the same evidence is not admissible as to each 
and the same principles of law are not applicable as to each, for 
which reason a severance is requested. 

Paragraph Eight. For further answer in the nature of a demurrer 
to the first count or charge in the complaint herein, this respondent 
avers that the said count or charge does not state facts sufficient to 
constitute a charge of unfair competition within the meaning of 
the Act of Congress approved September 26, 1914. 

Paragraph Nine. For further answer in the nature of a demurrer 
this respondent avers that the charge made against this respondent 
in the first count or charge in the complaint herein is in substance 
that this respondent is a stockholder owning directly or indirectly a 
controlling interest in one or more of the other corporate respond¬ 
ents herein, and that as a matter of law such other corporate re¬ 
spondents are operated, directed and controlled by this respondent; 
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and that the said count or charge in that respect does not state facts 
sufficient, to constitute a charge of unfair competition within the 
meaning of Section 5 of the Act of Congress of September 26, 1914. 

34 IT. 

And answering the second count or charge in said complaint, and 
showing cause why an order to cease and desist should not be made 
herein, this respondent denies that the complainant herein has 
reason to believe from a preliminary investigation made by it or 
otherwise that the Butterick Company, the Federal Publishing Com¬ 
pany, the Standard Fashion Company,The Butterick Publishing Com¬ 
pany, the New Idea Pattern Company, and Designer Puglishing Com¬ 
pany, and/or any of them, jointly or individually, or in combina¬ 
tion of any two or more of them, have been and/or now are violat¬ 
ing the provisions of Section 3 of an Act of Congress approved Oc¬ 
tober 15, 1914, entitled, “An Act to supplement existing laws 
against unlawful restraint and monopolies and for other purposes,” 
and 

Paragraph One. This respondent repeats, reiterates and makes 
part hereof each and every denial and each and every 
admission and allegation contained in Paragraphs One to 
Five, inclusive, of its foregoing answer to the first count 
or charge of the said complaint as fully and completely 
as though the said several paragraphs were herein repeated verbatim, 
as a denial, admission or explanation of the allegations reincor¬ 
porated in said complaint from said first count or charges into the 
second count or charge of the complaint herein by Paragraph One 
thereof. 

Paragraph Two. This respondent denies each and every allega¬ 
tion contained in Paragraph Two of the second count or charge in 
said complaint. 

Paragraph Three. That the Federal Trade Commission has 

35 no jurisdiction over this respondent or over the subject mat¬ 
ter of said second charge against this respondent. 

Paragraph Four. For further answer in the nature of a plea in 
abatement to the second count or charge in the compaint herein, 
this respondent alleges that the joinder of the six respondents in one 
proceeding is improper for the reason that the issues are not the same 
as to each, that the same evidence is not admissible as to each and 
the same principles of law are not applicable as to each, for which 
reason a severance is requested. 

Paragraph Five. For further answer in the nature of a demurrer 
to the second count or charge in the complaint herein, this respond¬ 
ent avers that the said count or charge does not state facts sufficient 
to constitute a charge of violating the provisions of Section 3 of the 
Act of Congress approved October 15, 1914. 

Paragraph Six. For further answer in the nature of a demurrer 
this respondent avers that the charge made against this re¬ 
spondent in the second count or charge in the complaint here 
is in substance that this respondent is a stockholder owning directly 
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or indirectly a controlling interest in one or more of the other cor¬ 
porate respondents herein, and that as a matter of law such other 
corporate respondents are operated, directed and controlled by this 
respondent; and that the said count or charge in that respect does 
not state facts sufficient to constitute a charge of violating the provis¬ 
ions of Section 3 of the Act of Congress of October 15, 1914. 

86 Wherefore, the respondent respectfully prays that it be 

hence dismissed and that the said complaint be dismissed as 

to it. 

NOBLE, MORGAN & SCAMMELL, 
JAMES B. SHEEHAN, 

Attorneys for the Respondent 

The Butte rick Company. 

115 Broadway, Borough of Manhattan, New York City. 


State of New York, 

County of New York, ss: 

J. F. Birmingham, being duly sworn, deposes and says: that he 
is the Vice-President of the respondent herein, The Butterick Com¬ 
pany, and resides in New York City; that he has read and knows 
the contents of the foregoing answer and that the same is true of 
his own knowledge, except as to the matters therein stated to be 
alleged upon information and belief and that as to those matters he 
believes it to be true. 

J. F. BIRMINGHAM. 

Sworn to before me this 25tli day of June, 1920. 

[Notarial Seal.] A. P. SCHOEN, 

Notary Public, No. 75, New York County. 

37 Affidavit. 

Filed July 29,1920. 

* * * * * * * 
District of Columbia, ss; 

Hartwell P. Heath, being duly sworn, says: 

[ am one of the attorneys for the plaintiff* in the above entitled 
action. 

The motions referred to in paragraph 12 of the complaint herein 
came on for hearing and were argued before the Federal Trade Com¬ 
mission, the defendant aboved named, at the office of said Commis¬ 
sion, on July 28th, 1920, and were argued by me and the other 
attorneys for the plaintiff, and in reply by the counsel for the Com¬ 
mission. 

At 5.20 o’clock P. M. July 28th, 1920, the Commission announced 
its decision in writing as follows: 
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“The action of the Commission on the several motions presented 
in the case of Docket No. 594 is as follows: 

The motions to dismiss on behalf of the Butterick Company^ Fed¬ 
eral Publishing Company, New Idea Pattern Company, and Stand¬ 
ard Fashion Company, are reserved until the evidence in the cause 
has been taken and considered. 

The Commission does not find sufficient facts now before it, to 
warrant orders of dismissal at this stage. 

The motions made on behalf of the Butterick Publishing Com¬ 
pany and Designer Publishing Company, for severance are denied. 
The cause of action against each respondent is practically the 

38 same in character, the severance would cause delay and in¬ 
crease the expense of the proceedings. The Commission will 

see that no injustice results by reason of applicability of evidence 
or otherwise. 

As to the plea in abatement attempted to be presented by the 
answer, the Commission takes the view that this is an application 
to its discretion rather than the exercise of a legal right. In this 
aspect the Commission concludes that the taking and consideration 
of testimony is requisite to the exercise of a sound judgment upon 
the propositions advanced in the answer as in the nature of a plea 
in abatement. The Commission holds that its final disposition of a 
complaint may not be controlled by a presentation of an ex parte 
statement, and that the Commission may in its discretion, require a 
complaint to be fully heard. 

This part of the answer will therefore be regarded as a motion to 
dismiss as to each and all of the respondents and action thereon is re¬ 
served until the evidence has been received and considered. 

This hearing will proceed at the time and place previously ar¬ 
ranged.” 

The direction in the foregoing decision is that the hearing will 
proceed at the time and place previously arranged, to wit, at the 
office of the Federal Trade Commission, in the city of Washington, 
at 10 o’clock a. m. on July 29th, 1920 with the taking of testimony 
before an Examiner of the Federal Trade Commission. 

The taking of testimony will necessitate officers and other em¬ 
ployees of the plaintiff leaving their business under subpoena 

39 of the Commission and coming to Washington and attend¬ 
ing said hearings, and being examined as witnesses, at great 

loss of time and money to the plaintiff and unnecessarily expose the 
plaintiff to the pains and injuries set forth in the complaint; and 
that unless a restraining order is forthwith issued the damage will 
be inflicted to great and irreparable wrong to the plaintiff. 

Wherefore, the matter is one of urgency and does not admit of 
giving formal notice but requires action forthwith by the court. 

The Federal Trade Commission and its counsel have been advised 
that this application was about to be made. 

The plaintiff has stated all the facts in the case to me and to coun¬ 
sel associated with me and we together have advised plaintiff that it 
has a good and substantial cause of action, and that in our opinion 
the injunction hereby applied for should be granted. 

4—3740a 
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This application is made in good faith and upon advice of counsel 
and not for the purpose of delay, but to protect the lawful interests 
of the plaintiff. 

HARTWELL P. HEATH. 


Subscribed and sworn to before me this 29" day of July, 1920. 

MORGAN H. BEACH, 

Clk. 

By F. E. CUNNINGHAM, *' 

Clk. 


40 Rule to Show Cause. 

Filed July 29, 1920. 

******* 

On the bill of complaint filed herein and the affidavit of Hartwell 
P. Heath verified July 29th, 1920, and it appearing to the court 
that the defendant on July 28th, 1920, reserved decision until the 
evidence in the cause has been take and considered on the motion 
to dismiss on behalf of the plaintiff and reserved its decision upon 
the motion to dismiss as to each and all of the respondents in the 
proceeding under the complaint, Exhibit C attached to the bill of 
complaint herein, and that the defendant proposes to proceed at 
ten o’clock a. m. July 29th, 1920 to take testimony under said com¬ 
plaint, Exhibit C, and that the taking of such testimony will result 
in irreparable injury to the plaintiff: 

Now, therefore, it is hereby ordered this July 29th, 1920, that the 
defendant show cause before this court on the 5th day of August 1920, 
at 10 o’clock in the forenoon, why a preliminary injunction should 
not issue in the above entitled action as prayed in the bill of com¬ 
plaint herein, upon the plaintiff filing an undertaking in the sum of 
five hundred dollars to pay the costs and damages, if any, the defend¬ 
ant may suffer by reason of the issuance of this order. 

Pending the hearing and decision of said order to show cause the 
defendant, the Federal Trade Commission, its members, officers, at¬ 
torneys, agents, employes and representatives, are restrained from 
further proceeding under said complaint, Exhibit C. 

WALTER I. McCOY, 

Chief Justice. 

41 Motion to Dismiss. 

Filed August 5, 1920. 

******* 

Now comes the defendant, Federal Trade Commission, by its Chief 
Counsel, Claude R. Porter, and respectfully moves the Court to dis¬ 
miss the bill of complaint herein and that it take its costs to be 
taxed in this suit, for the following reasons: 


<i 
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(1) The bill of complaint herein does not state sufficient facts to 
constitute a valid cause of action in equity against the defendant, 
because 

(a) It is shown on the face of the bill that the complainant has a 
remedy at law as practical and efficient to the ends of justice and its 
prompt administration as any remedy in equity; and (6) there are 
no facts pleaded showing that the complainant will sustain an irrep¬ 
arable injury if relief in equity is denied, nor are any facts pleaded 
which otherwise show complainant entitled to relief in equity. 

CLAUDE R. PORTER, 

Chief Counsel for Federal 
Trade Commission, Defendant. 

E. G. ALVORD, 

MARVIN FARRINGTON, 

Attorneys. 

42 Decree Dismissing Bill. 

Filed August 12, 1921. 

;|c j|c * j|c j)c $ a|e 

The above entitled cause having been brought on to be heard, on 
the 9th day of May, 1921, on reargument of the motion of the de¬ 
fendant above named to dismiss the bill of complaint herein, before 
the Hon. William Hitz, Associate Justice of said Court; Adrien F. 
Busick and E. C. Alvord, solicitors for the defendant herein ap¬ 
pearing in support of said motion, and Herbert Noble, Esq., and 
Hartwell P. Heath arid James B. Sheehan, solicitors for the com¬ 
plainant appearing in opposition thereto; 

Counsel for the respective parties above named having argued said 
motion orally and having submitted briefs in support thereof and 
in opposition thereto, and the Court having taken said motion under 
advisement, and being now fully advised in the premises; 

It is ordered that said motion of the defendant be and the same 
hereby is granted and that this cause be and the same hereby is 
dismissed for want of equity, and that the defendant recover of and 
from the complainant its costs in this behalf incurred. 

By the Court, 

WILLIAM HITZ, 

Associate Justice. 

Dated this 12 day of August, 1921. 

From this order the Complainant appeals to the Court of Appeals. 

W. H. 
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43 Order Fixing Bond on Appeal. 

Filed October 17, 1921. 

******* 

Whereas a decree was entered in the above entitled suit dis¬ 
missing the bill of complaint therein on August 12th, 1921, and at 
the same time an appeal from said decree to the Court of Appeals 
of the District of Columbia was taken by the plaintiff, 

Now on motion of Noble, Morgan & Scammell, attorneys for the 
plaintiff, it is 

Ordered, nunc pro tunc that the amount of the appeal bond be 
and the same hereby is fixed at One Hundred Dollars ($100.00). 

WILLIAM HITZ, 

Associate Justice. 

Dated October 17th, 1921. 


Memorandum. 

October 17, 1921.—Undertaking on appeal approved and filed. 

Assignment of Errors. 

Filed October 17, 1921. 

******* 

The plaintiff and appellant hereby assigns the following errors in 
the decision and decree of the court in the above entitled cause: 

1. The court erred in granting the motion of the defendant to 
dismiss the cause for want of equity. 

44 The court erred in not denying the motion of the defend¬ 

ant to dismiss the cause for want of equity. 

3. The court erred in dismissing the cause for want of equity. 

4. The court erred in not granting the preliminary injunction 
restraining the defendant from proceeding further under the com¬ 
plaint issued by the defendant against the plaintiff, Docket No. 
594, attached as Exhibit “C” to the complaint in the above entitled 
cause. 

5. The court erred in awarding costs to the defendant against 
the plaintiff in the above entitled cause. 

Dated, New York, October 8, 1921. 

NOBLE, MORGAN & SCAMMELL, 

Attorneys for Plaintiff. 

HERBERT NOBLE, 

JAMES B. SHEEHAN, 

HARTWELL P. HEATH, 

Of Counsel. 
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Designation of Record. 

Filed October 17, 1921. 

******* 

The Clerk of the Court in preparing the transcript of the record 
on the appeal of the plaintiff in the above entitled cause will 
include therein the following: 

1. The plaintiff s bill with exhibits A, B, C and D thereto 
attached. 

2. The order to show cause why a preliminary injunction should 
not be granted made by Chief Justice McCoy July 29, 1920, with 
affidavit on which granted. 

3. The defendant’s motion to dismiss. 

45 4. The decree. 

5. The assignment of errors. 

6. This designation. 

NOBLE, MORGAN & SCAMMELL, 

Attorneys for Plaintiff. 

46 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
45, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in Equity Cause No. 38108, wherein The 
Butterick Company is Plaintiff and Federal Trade Commission is 
Defendant, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22nd day of October, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3740. The Butterick Company, appellant, vs. Federal Trade Com¬ 
mission. Court of Appeals, District of Columbia. Filed Oct. 25, 
1921. Henry W. Hodges, clerk. 
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